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UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF COLUMBI A

In re )
)
GLENN J. MELCHER and LYNETTE ) Case No. 02-01803
B. MELCHER, ) (Chapter 7)
)
Debt or s. )
)
DEBORAH DAVI S, )
)
Plaintiff, )
) Adver sary Proceedi ng No.
V. ) 02-10153
)
GLENN J. MELCHER, et al., )
)
Def endant s. )

DECI SI ON RE MOTI ON TO DI SM SS
COVMPLAI NT, OR IN THE ALTERNATI VE, FOR SUMVARY JUDGVENT

For the reasons that follow, the court will dismss this
nondi schargeability proceedi ng pursuant to the defendants’ Motion
to Dism ss Conplaint, or in the Alternative, for Summary
Judgnent. The defendants, G enn J. Melcher and Lynette B
Mel cher, each received a discharge under 8§ 727 of the Bankruptcy
Code (11 U.S.C.) as the debtors in the bankruptcy case in which
this adversary proceeding is brought. The plaintiff, Deborah
Davis, has failed to show that her danage cl ai ns agai nst the
Mel chers are excepted fromthe effects of those di scharges under

ei ther of the exceptions she relies upon, 11 U S. C. 88



523(a)(2)(A) and 523(a)(6).*

In her conplaint, Davis alleges that the Mel chers engaged in
fraud in obtaining permts for the renovation of their hone,
after which the contractor undertook the renovations in a manner
that resulted in physical danmage to the Davis’' adjacent hone
whi ch shared a common party wall and had a common foundation, and
an encroachnment over her property line. (Davis alleges that the
constructi on damaged her hone’s foundati on and shared wall, and
that the projection beyond the Melchers’ existing building |ine
resulted in encroachnent of the Melchers’ extended wall over her
property line.) Davis 8 523(a)(2)(A) claim(that the debt owed
her is for property obtained by fraud) fails because the Ml chers
obtai ned no property from Davis, because the proxi mate cause of

the harmto Davis was not the fraudul ent procurenment of the

1 11 U S.C 8§ 523(a) provides in relevant part:

(a) A discharge under section 727 . . . of this
title does not discharge an individual debtor from any
debt - —

(2) for noney, property, services .
to the extent obtained, by--
(A) false pretenses, a false
representation, or actual fraud,
ot her than a statenment respecting
the debtor’s financial condition;
[or]

ij for willful and malicious injury by
the debtor to another entity or property of
anot her entity.



building permts but failure of the Melchers’ contractor to
perform construction of the renovation in a proper manner to
avoi d damage to Davis, and because there was no justifiable
reliance on certain representations relating to the permts. Her
8§ 523(a)(6) claim(that the debt is one for willful and malicious
injury by the Melchers to her property, based on the building
appl i cations having been procured by fraud) fails because Davis
has failed to rebut the Melchers’ affidavits which establish that
they did not conduct any of the actual construction work that |ed
to Davis’ honme being danaged, and that they were unaware of any
fraud in the building permt applications submtted on their
behal f by their contractor; noreover, even if they had known of
the fraud, that is insufficient to establish that they knew t hat
the injuries to Davis' property were substantially certain to
occur because of that fraud. They thus did not intend to injure
Davis' property.
I
The court first addresses the factual background.? Davi s

Iived next door (in an attached townhouse) to a townhouse

2 Except for facts that have been established by affidavit
in the Mel chers' favor for summary judgnent purposes (under the
famliar test of viewng all the affidavits of record in the
Iight nost favorable to Davis), the facts for purposes of
deciding the Melchers' notion are established by the conplaint's
wel | -pled allegations of fact (which are assuned to be true). As
will be seen, however, many of Davis' “factual” contentions are
assertions of |egal conclusions that are denonstrably incorrect.
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property owned and being renovated by the Melchers.® The
Mel chers' renovations were done pursuant to building permts
obtai ned by fal se representations, and the renovations caused
extensi ve damage to Davis' hone. Specifically, the Ml chers
hired Eric Frolia, a contractor who was not licensed in the
District of Colunbia, to rebuild and expand their home, and he
performed the work in an inconpetent fashion, causing the damage
to Davis’ property.
A
The conpl aint points to three applications for building
permts that were fal se.
1
Al t hough construction began in Septenber of 1999, Frolia
failed to apply on the Melchers’ behalf for a construction permt
for the renovation until Novenber 5, 1999. This application
contai ned a nunber of false statenents and failed to disclose the
true nature of the construction
First, the work was described as “interior only” and
di scl osed the nunber of stories as “two,” despite the fact that a

new third floor was being constructed.* However, the building

3 Davis bought the property in question fromthe Ml chers
after the bankruptcy case was comenced; however, the lawsuit is
for damage to Davis’s honme, not the property she | ater purchased
fromthe Melchers.

4 Davis alleges that the Melchers filed a draw ng by
Ruprai, their architect, that fal sely depicted the then-existing
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permt itself stated:

Perm ssion is hereby granted to

G enn & Lynette Mel cher

who [are] authorized to performthe work descri bed

herein at the address shown above in strict accordance

with the conditions stated on BOTH sides of this

permt[.] Authorized work and conditions of performance

t hereof [:]

| NTERI OR ONLY! DEMOLI TI ON ONLY!

No. OF stories[:] 2
Accordingly, by obtaining the building permt the Mel chers did
not obtain a right to construct a third story and to go beyond
interior and denolition work.

Second, the application also said that no excavation was to
be done, and the building permt, again, did not authorize
excavation to be done. By indicating that no excavation was to
be done, Frolia did not have to answer a nunber of questions
regardi ng erosion control nethods, drainage, and support col ums.
However, not being required to answer those questions did not
obvi ate the necessity of a building permt for any excavation
wor k. Accordingly, the “fraud” in the building permt
application did not give rise to a right to excavate: the
excavation was undertaken w thout a building permt authorizing
t he excavation, and once the excavation took place, the “fraud”

was not the cause of the failure to proceed with a proper

buil ding permt and the failure to use proper excavation nethods

structure.



t hat woul d have avoi ded harmto Davis’ property.

Third, the Melchers also failed to disclose that the
construction woul d extend beyond the existing building wall.
When that type of construction is done, a wall check survey is
required.®> Obtaining building permts that did not authorize a
projection beyond the existing building line did not shield the
Mel chers fromthat requirenment, and, accordingly, the court
rejects as a matter of law Davis’ allegation (Conplaint § 41)
that the Mel chers avoided a wall check survey by falsely and
fraudulently representing that they were not going to build
beyond the existing building line. The “fraud” in the building
permt did not authorize a wall extension w thout a wall
exam nation, as the building permt only authorized interior and
denolition work. (Nor did subsequent building permts authorize
the wall extension.) Moreover, the requirenent of a wall
exam nation is not triggered by the building permt itself, but
because District of Colunbia |law requires an owner to obtain a
wal | exam nation to assure that there is no encroachnment beyond
authorized limts whenever a building wall is extended. The
conpl aint alleges that:

Had the Melchers inforned the Departnent of Public

Wrks that their addition would extend beyond the then,
existing building wall, the District would have

® Such a wall examination is required by District of
Columbia |aw after the foundation walls are in place and before
construction occurs above ground. Conplaint § 44.
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required the Melchers to obtain a wall check survey, to

be certain that the new addition was properly | ocated

on the Melcher’s [sic] property. See Exhibit 4.
Exhibit 4, the Ofice of the Surveyor’s Wall Exam nation
I nstruction Sheet, nakes clear that a wall survey occurs if the
bui |l der or property owner submts an application for a wall
exam nation to be performed pursuant to the requirenents of the
D.C. Building Code to determne wall |ocations. Even if Frolia
had di scl osed the existence of a wall extension, and the building
permt had authorized a wall extension, only by applying for a
wal | exam nation woul d one have occurred. The constructing of a
wal | extension without a building permt authorizing such, and
the failure to request a wall exam nation, not the “fraud” in the
application for a building permt, were the cause of the wall
bei ng extended w thout a wall exam nati on.

Fourth, the application |isted “EF Wrks” (Frolia s conpany)
as the building contractor, and under “Lic. No.” listed “VA A’
wi thout a license nunber. The conpl aint does not allege that
Frolia s conpany was unlicensed in Virginia. Accordingly, the
application arguably was not false in this regard. However, the
court will assunme for purposes of decision that Frolia inplicitly
falsely represented that he was |icensed to do business in the
jurisdiction (the District of Colunbia) in which the permt was
bei ng sought.

However, nothing woul d have prevented the Ml chers from



firing Frolia for lack of a license and proceeding with a new
contractor. The cause of any harmto Davis arising fromFrolia
bei ng unlicensed (and hence from his naybe being not a conpetent
buil der) arose fromthe Melchers’ continuing to utilize Frolia's
servi ces even though he was unlicensed, not fromthe issuance of
the building permt.

2.

On Novenber 24, 1999, Frolia submtted a second application
for a building permt. |In addition to the m srepresentations
made in the first application, this application falsely states
that the existing nunber of stories on the house is “3." The
building permt set 3 stories as a condition of authorized work,
but did not authorize a basenment. As will be seen, that
fal sehood was not the proximate cause of harmto Davis. (A later
permt, which disclosed the true nunber of existing floors,
aut hori zed the construction of three stories; and the damage that
Davis suffered did not arise fromthe inclusion of a third story
but from negligent performance of the foundation and adj oi ni ng
wal |l work, and fromthe encroachnent in the Melchers’ projection
of their existing building line.)

The application also failed to disclose that an addition was
bei ng added whose construction was al ready underway, and the
permt did not authorize the addition. However, Davis has failed

to allege any facts showing that this fal sehood | ed to any damage



to her. Building the addition without a building permt my have
resulted in damage to her, but that did not flow fromthe
f al sehood.

The application also |isted a |icense nunber for EF Wrks as
the contractor, but this was presumably EF Works’ Virginia
I icense nunber. The conplaint views the application as fal sely
representing the nunber as a District of Colunbia |license nunber,
and the court will accept that characterization for purposes of
decision. As in the case of the first building permt, this
fal se representation did not directly lead to harmto Davis'
property, whereas the Ml chers' continued enploynment of Frolia
di d.

On January 27, 2000, the District of Colunbia issued a Stop
Wrk Order, revoking the existing building permt, and finding
that the Melchers nade fal se statenents/ m srepresentations in
their permt applications.

3.

On February 15, 2000, Frolia submtted a third application
for building permt. The application disclosed that the existing
structure was two stories and indicated that the proposed
dwel ling had three stories and a “cellar.” Davis alleges this
was fal se because the Mel chers added a full-hei ght basenent.
However, attached to the application was an engi neering draw ng

referring to the bel ow ground space as a “basenent” and show ng



t he basenent’s height. The application again indicated that the
earth woul d not be disturbed, and did not disclose that the
buil ding |ine woul d extend beyond the existing building |ine.
Additionally, the application |isted denn Ml cher as the
buil ding contractor, listing Frolia only as an agent for the
owner in seeking the application (rather than as a contractor) in
order to conceal that Frolia did not have a |license. Again,
however, any harmto Davis arising fromthe enploynent of Frolia
arose not fromthe Melchers' obtaining the building permt but
fromthe Melchers’ continued use of Frolia after obtaining the
buil ding permt.

On Septenber 5, 2000, the District issued another Stop Wrk
Order and a $500 fine for roof work not authorized by any
buil ding permt. On Cctober 25, 2000, the District issued a $500
fine and Notice of Infraction for “rooftop alteration & w ndows
or 3rd floor addition being constructed without a permt.” (The
word “or” in this quoted |anguage probably was neant to be “on”
as the third floor addition was being constructed with a permt.)
On Cctober 22, 2001, the District issued a $1000 fine for a
“recidivist violation” referencing the Cctober 25, 2000
infraction and reciting the nature of the infraction as being
“rooftop alteration & 3rd floor w ndows.”

B

Davis all eges that the Melchers’ construction encroached on
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her property and underm ned the common wall that her property
shares with the Mel chers’ property, and that the construction of
the Mel chers’ property caused it to include unsafe conditions
that threaten her property. She hired a structural engineer who
advi sed her that it was unsafe to remain in her property; Davis
t hus i ncurred noving expenses and |iving expenses. Davis also
al | eges that she has incurred over $260,000 in expenses to
stabilize and repair the shared property.
C.
The follow ng facts (supported by affidavits of the Ml chers
and Frolia) are established by the Ml chers' statenent of
material facts as to which there is no genuine dispute, and
Davi s' response thereto.
1. The Melchers were unaware when they hired Eric Frolia
and t hroughout the renovation of their hone that Frolia was not a
l'icensed contractor in the District of Colunbia.® Davis does not
specifically deny this fact, stating instead that:
the Melchers, at a mninmum should have been aware that
Frolia was not a licensed contractor in the District. denn
Melcher . . . was quite famliar with District |icensing
requi renents and coul d have easily found out that Frolia was
not properly licensed, particularly since he was required to
provide Frolia' s license under the terns of his federal HUD

| oan. [ Enphasis added. ]

Davi s Menorandum at p. 43. Negligence or recklessness in not

6 This is established by both the Melchers' and Frolia's
af fidavits.
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verifying that Frolia had a |icense does not equate with

knowl edge that Frolia had no |icense. Although negligence or
reckl essness may suffice to show that the Mel chers shoul d have
been aware of the false m srepresentations for purposes of Davis
asserting a clai munder nonbankruptcy |aw, that does not
establish that the Melchers knew that m srepresentations were
made. Once the Ml chers supplied affidavits establishing that
they did not know that Frolia was unlicensed, the burden shifted
to Davis under F.R Cv. P. 56(e) to supply affidavits or other
evidence “set[ting] forth specific facts showing that there is a
genui ne issue for trial.” [Enphasis added.] Davis has supplied
abundant evi dence that d enn Mel cher was sophisticated in
renovating properties and in dealing with the D strict of

Col unmbi a. However, even view ng that evidence in the |ight nost
favorable to Davis, it does not rise to the |evel of making

Mel cher's denial (that he had knowl edge that Frolia was

unl i censed) inplausible, such as to present an issue that should
be left for the factfinder at trial. Because Ml cher's denial of
knowl edge has not been shown to be inplausible, it is not enough
for Davis to hope that Ml cher's deneanor at trial m ght persuade

the court that he was lying. See United States v. Zeigler, 994

F.2d 845, 849 (D.C. Cr. 1993) (jury verdict may not be sustained
solely on inferences to be drawn froma w tness's deneanor in

maki ng a deni al as opposed to those drawn fromthe witness's

12



facially inconsistent or inplausible testinmony), follow ng Dyer

v. MacDougall, 201 F.2d 265 (2d Cr. 1952) (applying rule in

summary judgnent context). See also Modern Hone Institute, Inc.

v. Hartford Acc. & Indem Co., 513 F.2d 102 (2d Cr. 1965) (a

hope of discrediting the defendant's denials at trial does not
present a material issue of fact for summary judgnent purposes).
Mor eover, Davis bears the burden of proof at trial, and has
failed to present any evidence that woul d support a finding that
the Mel chers actually knew that Frolia was unlicensed.

"[ S]ummary judgnent cannot be defeated by the vague hope that

sonething may turn up at trial." Pernma Research and Devel opnent

Co. v. Singer Co., 410 F.2d 572, 578 (2d G r. 1969) (citation

omtted). Accord, E. P. Hnkel & Co. v. Manhattan Co., 506 F.2d

201, 205 (D.C. Gr. 1974).

2. The Melchers' contract with Frolia required himto
obtain all licenses and permts necessary to do the work required
under the contract.

3. Frolia obtained all the permts for the renovations of
the property.

4. The Melchers did not fill out or ever see the

applications for permts for the renovations of their hone.’

" Davis responds that the Mel chers were not absol ved of
ensuring that Frolia's applications were not fraudul ent and
untrut hful, but she does not contend that the Melchers ever
actually learned that the applications were fraudul ent and

13



5. The Mel chers never intended to cause any harmto Davis
or her property.?

6. The Mel chers did not performany of the actual
renovati on or construction work on their hone.® Davis' affidavit
points to G enn Ml cher’s having nonitored Frolia s work, but
that is insufficient that Ml cher hinmself performed any of the
actual work.

Davis’ affidavit nmentions four incidents suggesting she is
attenpting a new theory, not previously pled, for her 8§ 523(a)(6)
claim Specifically, the conplaint did not allege that the
Mel chers instructed Frolia to conduct the construction in an
i nproper way, know ng that such inproper construction m ght cause
the damage that Davis' property suffered. Instead, the conplaint
rested both its 8 523(a)(2)(A) and 8 523(a)(6) theories on the
Mel chers’ having procured building permts by fraud. Davis’

affidavit now suggests a slightly different theory that the

untruthful. Again, recklessness in not supervising Frolia to
make sure he did not submt false applications does not equate to
know edge that the applications were false.

8 Davis contends that this is irrelevant because Davis was
in the class of persons likely to be harned by the fraudul ent
m srepresentations in the applications for permts and |icenses.
However, Davis has not contradicted the Melchers' |ack of
knowl edge of the m srepresentations, and w thout such know edge,
the applications can be no basis for finding an intention to
i njure Davis.

° Davis responds, again, that the Ml chers were not
absol ved of ensuring that Frolia' s applications for the permts
were not fraudul ent and untruthful.
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Mel chers may have directed the work to be perforned in a way
damagi ng Davi s’ property.

First, Davis’ affidavit asserts that G enn Melcher told her
when he settled on the purchase of his property, “that he planned
to take four inches fromny yard because he clainmed his yard was
m ssing four inches.” That does not rise to the |evel of
all eging that Ml cher instructed Frolia to go over the Ml chers’
property line into Davis’ property when Frolia perforned
construction that entailed a projection beyond the Ml chers’
exi sting buil ding.

Second, Davis’ affidavit also points to G enn Melcher’s
instructing his workers not to fix cracks that the construction
caused to Davis’ property. However, a failure to correct
exi sting damage is not the sane thing as intentionally causing
damage in the first place.

Third, Davis' affidavit recites that “neither the Ml chers
nor their contractor apol ogi zed when ny footer was cut off,
instead indicating that it was deliberate.” This fails clearly
to allege that the Melchers (as opposed to Frolia) indicated that
the act was deliberate; noreover, even if the Melchers said it
was a deliberate act, they may have been referring to a
deli berate act by Frolia. 1In any event, w thout having anended
the conplaint to specifically allege that the Ml chers

deliberately decided to cut off Davis' footer, the issue is not

15



before the court.
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Fourth, Davis' affidavit alleges that d enn Ml cher deviated
fromthe engineer’s plans that were part of the building permt
applications by opting to use poured concrete in |ieu of concrete
bl ocks held together with nortar and reinforced with steel rods,
and with piping for drainage. The conplaint nakes no nention of
these facts as a basis for 8 523(a)(6) relief, and in any event
Davis has not alleged that Mel cher knew that the change was
substantially certain to cause damage to her property.

Davis’ affidavit simlarly hints at a new basis, not pled in
the conplaint, for 8 523(a)(2)(A) relief. She states that d enn
Mel cher persuaded her to consent in witing to a party wall
(instead of leaving a three-foot wall of dirt between the
excavation pit as would ordinarily be required by District of
Col unmbi a | aw absent consent to a party wall) by representing that
bui | di ng up agai nst his house would benefit her by maki ng her
house stronger, and providing a footer for her at no cost, which
woul d save her noney if she later decided to build an addition.
(Her consent to the party wall was part of the third application
for a building permt.) She clains, in a conclusory fashion,
that these were fraudul ent representations, w thout explaining
why they were fraudulent. She only vaguely suggests that because
the Melchers’ construction work eventually did not include space
for her house’s footer, and because her house’s foundation was

ultimately weakened, not strengthened, that there was sonet hi ng
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fraudul ent, but she falls short of alleging know edge on the part
of the Melchers that the representations were fal se when made.
In any event, w thout Davis having sought to anend her conpl aint,
t hese assertions are not properly before the court as part of her
existing 8 523(a)(2)(A) claimwhich was prem sed only on the
fraudul ent building permt applications.
11

In evaluating Davis’ 8 523(a)(2)(A) claim the court assunes
that Frolia's false statenents can be inputed to the Ml chers
based on an agency theory. Nevertheless, the 8§ 523(a)(2)(A
claimfails because the Mel chers obtained no property from Davis
and because the proxi mate cause of the harmto Davis was not the
fraudul ent procurenent of building permts but failure of the
Mel chers’ contractor, Frolia, to performconstruction of the
renovation in a proper manner to avoid damage to Davis. Even if
Frolia's being unlicensed could be said to have |led to the damage
to Davis in a but-for sense, it was the Melchers' continued
enpl oynent of Frolia (wth [ack of know edge that Frolia was
unlicensed), not the building permts, that was the direct cause
of that event.

A

Under agency | aw principles of nonbankruptcy |law, a

principal is charged with clains for fraud arising fromhis

agent's false msrepresentations if the agent was authorized to
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act on the principal's behalf, as occurred here.!® The courts

and schol ars are divided on whether an agent's fraud, inputable
to the principal under nonbankruptcy |law, may be inputed to a
debtor as the principal for purposes of 8§ 523(a)(2)(A). Based on

Strang v. Bradner, 114 U.S. 555 (1885), nost courts now hold that

if the debtor is liable to the creditor based on agency
principles for a debt arising from property obtained by fraud,

t he debt escapes discharge.! Qher courts hold that for §

10 See Restatenent (Second), Agency, 8§ 257 ("A principal is
subject to liability for |oss caused to another by the other's
reliance upon a tortious representation of a servant or other
agent, if the representation is: (a) authorized; (b) apparently
aut hori zed; or (c) within the power of the agent to make for the
principal."); 8 261 ("A principal who puts a servant or other
agent in a position which enables the agent, while apparently
acting within his authority, to conmt a fraud upon third persons
is subject to liability to such third persons for the fraud.").
| f the knowl edge of an agent is inportant to an act that the
agent is authorized to perform the agent's know edge in carrying
out authorized acts is inputed to the principal. See Restatenent
(Second) Agency 8 272 cnt. A (1958).

1 See, e.q., Deodati v. MM Wnkler & Assoc. (Inre MM
Wnkler & Assocs.), 239 F.3d 746, 749 (5th G r. 2001); BancBoston
Mortgage Corp. v. lLedford (In re Ledford), 970 F.2d 1556, 1561
(6th Cr. 1992), cert. denied, 507 U.S. 916 (1993); Inre
Tsurukawa, 287 B.R 515, 524-25 (9th GCr. B.A P. 2002); In re
Hosking, 89 B.R 971, 977 (Bankr. S.D. Fla. 1988). See also
Hoffend v. Villa (Inre Villa), 261 F.3d 1148 (11th Cr. 2001),
cert. denied, 535 U. S. 1112, 1152 (2002) (view ng Strang as
having inputed liability for fraud under the predecessor to 8§
523(a)(2) (A) based on the common | aw of partnership and agency)
(dicta); Lawence Poneroff, Vicarious Thrills: The Case for
Application of Agency Rules in Bankruptcy Dischargeability
Litigation , 70 Tul. L. Rev. 2515 (1996). Cf. Inpulsora De
Territorio Sur, S.A. v. Cecchini (In re Cecchini), 780 F.2d 1440,
1441 (9th Cr. 1986) (innocent's partner's inputed liability held
nondi schar geabl e under 8 523(a)(6)).
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523(a)(2)(A) to apply, the debtor nust have known or shoul d have
known of his agent's fraud,?® or that the agent's intent to
decei ve cannot be inputed to an innocent debtor.'® The court
assunes, w thout deciding, that any fraud by Frolia could be
i mputed to the Mel chers.
B

The Mel chers argue that they did not obtain noney, property,
or services fromDavis and therefore, Davis fails to state a
cl ai munder 8 523(a)(2)(A). Davis contends that the Ml chers
obtained a fully renovated townhouse by their use of fraudul ent

applications for building permts. As recognized in Cohen v. de

la Cruz, 523 U S 213, 218 (1998), "Once it is established that

specific noney or property has been obtained by fraud ... 'any

12 See Walker v. Citizens State Bank (In re Wal ker), 726
F.2d 452, 454 (8th Cir. 1984); Pisano v. Verdon (ln re Verdon),
95 B.R 877, 882 (Bankr. N.D.N.Y. 1989).

13 See, e.q., Alden State Bank v. Anderson (ln re
Anderson), 29 B.R 184, 191 (Bankr. N.D. lowa 1983). See also
Theresa J. Pull ey Radwan, Determ ni ng Congressional |ntent
Regardi ng Di schargeability of Inputed Fraud Debts in Bankruptcy,
54 Mercer L. Rev. 987 (2003).

4 The court thus bypasses the question of whether the
Mel chers, who were arguably the principal intended beneficiaries
of the requirenent of District of Colunbia |aw that Frolia
undertake construction only if he was |icensed, and who were
defrauded by Frolia in that regard, can neverthel ess have
Frolia's fal se representation on the applications that he was
licensed inputed to themas Frolia' s principal under agency
principles. Had the Melchers submtted the applications
t hensel ves, and innocently represented that Frolia was |icensed,
they could hardly be charged with fraud.
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debt' arising therefromis excepted fromdischarge.” Once
specific property obtained by fraud is identified, the debt that
i s nondi schargeabl e under 8 523(a)(2)(A) includes not just the
val ue of the property, but all liability based on obtai ning
property by fraud (including punitive damages, attorney's fees,
and ot her conpensatory danages based on the property havi ng been
obtai ned by fraud). However, the point that nust be enphasized
is that the debt nust arise fromthe obtaining of some property
by fraud.

The Mel chers al ways owned their honme, and they paid for al
of the renovations. The renovated home was not obtained from
Davis or anyone else. Davis's |loss arose fromthe negligently
performed work incident to the renovation, not fromthe Ml chers’
obtaining property fromher. The Ml chers' renovated hone did
not include any property obtained by fraud. Accordingly, the
court nust reject Davis’ argunent.

Davis coul d argue (although she failed to do so) that the
buil ding permts thensel ves were property obtained by fraud.
However, the building permts were not Davis's. ©Moreover,
building permts are in the nature of a grant of governnent
perm ssion to engage in certain conduct; the obtaining of the
license is approval by the governnment to proceed, not a
conveyance fromthe governnent of some property interest owned by

the governnent. In other words, until the permts were issued to
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allow the construction, they did not exist as property owned by
anyone. Only once they were received by the Mel chers were the

permts property belonging to soneone. See 3883 Connecticut LLC

v. District of Colunbia, 336 F.3d 1069 (D.C. G r. 2003).

Accordingly, the permts were not property of soneone el se
obt ai ned by the Ml chers by fraud.

It is difficult readily to accept that Congress intended the
fraud exception of 8§ 523(a)(2)(A) to apply to a claimfor damage
fromconstruction arising fromthe issuance of a building permt
that did not inmmunize the owner fromobligations to conply with
the locality's building code. 1In the owner's hands, the permt
may be property (because it cost noney to be obtained, and it may
be transferrable). However, as against neighbors it does not
confer a property interest altering their rights. The building
permts here were only a green light to proceed with construction
in accordance with the District of Colunbia's building code; they
did not confer a right to violate the building code or to perform
construction in a negligent fashion (and violations of the
bui | di ng code and negligent construction were the cause of
Davi s' s danmage) .

Neverthel ess, there are theoretically cases in which

obtai ning the issuance of a permt or |icense possibly ought to
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give rise to a claimfor property obtained by fraud.* |[If that
is the case, the proper focus in determ ning whether a permt's
acquisition perpetrated a fraud is to exam ne what the permt
all owed to be acconplished and to ask whether the harmto the
creditor proximately arose therefrom The court turns to that
next .

The court will thus bypass the issue of whether the property
at issue nust have been owned by soneone el se before the debtor
was granted the property in order for 8 523(a)(2)(A) to apply.

|V

In obtaining the permts, the Melchers did not obtain a
property right to damage and encroach upon Davis' property, or
immunity of Frolia fromany contractor |icensing requirenents.
For these fundanental reasons, the obtaining of the permts did
not proximately cause the harmto Davis; instead, the harm

proxi mately arose fromFrolia's continued work as an unlicensed

15 |If a permt conferred an irrevocabl e exception to
ordinary building restrictions, and the permt was procured by
fraud, the court could nore readily view the permt as property
obtained by fraud. For exanple, if such a permt allowed a 50-
story building (when the ordinary restrictions would allow only a
three-story building), the harmto nei ghbors would be obvi ous.
They woul d be stuck wth a neighboring nonstrosity that could not
be set aside because the permt was irrevocable. C. Inre
Ot hopedi c Bone Screw Products Litigation, 159 F.3d 817 (3d Cr.
1998) (orthopedic patient had right to proceed agai nst the
manuf acturer of a defective nedical device based upon a “fraud on
the FDA,” when the manufacturer had obtai ned FDA approval for the
device by submtting fraudulent information), rev'd on other
grounds sub nom Buckman Co. v. Plaintiffs' Legal Commttee, 531
U S. 341 (2001).
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contractor (a fact of which the Melchers were ignorant) and his
negl i gent performance of the work. Mreover, Davis has not
al | eged, nor could she establish, justifiable reliance on the
buil ding permts as an ongoi ng representation to her that whoever
performed the work was |icensed.
A

Only debts proximately arising fromthe obtaining of

property by fraud are nondi schargeabl e under 8§ 523(a)(2)(A).

United States v. Spicer, 57 F.3d 1152, 1157 (D.C. Gr. 1995),

cert. denied, 516 U.S. 1043 (1996). It is not enough to show

that fal se representations were nmade; Davis nust al so show t hat
her damage flowed directly fromthe m srepresentations.

MCrory v. Spigel (In re Spigel), 260 F.3d 27 (1st G r. 2001).

Even if 8§ 523(a)(2)(A) is construed as applying to acquiring a
license by fraud, only debts proximately arising fromthe
procuring of that |license by fraud are excepted from di scharge.
Accordingly, any fine owed the District for obtaining the

buil ding permts by fraud arguably woul d be nondi schar geabl e.
However, the damage clains that Davis asserts are only renotely
related to the false representations that Frolia nade in the
applications for the building permts. The danage arose fromthe
Mel chers' continued enpl oynent of Frolia (who they did not know
was unlicensed) and fromFrolia' s nmaking the renovations in a

negl i gent fashion, and did not proximately arise fromthe
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procuring of the permts by fraud.
As the court of appeals observed in Spicer, 57 F.3d at 1157:

Proxi mat e causation--|1o0ss or damage to the creditor "as
a proximate result of" the debtor's

m srepresentation--is an el enent that nust be proved in
order to establish nondischargeability under 8§
523(a)(2)(A). [CGtations omtted.] And in general, the
causation elenment in fraud cases demands nore than nere
"but-for" causation. See G eenberg v. de Tessieres,
902 F.2d 1002, 1004 (D.C. Cir. 1990) ("but-for"
causation is not sufficient to establish common | aw
fraud); In re H bbs, 568 F.2d 347 (3d Cr. 1977)
("but-for" causation is not sufficient to establish

cl ai munder False Clains Act); Restatenent (Second) of
Torts 8§ 548A (1977) (to establish fraud, fraudul ent act
must be a "substantial cause"” of victims |o0ss).

See also Archer v. Warner, 538 U S. 314, 325-26 (2003) (Thonas,

J., joined by Stevens, J., dissenting) (for § 523(a)(2)(A) to
apply, the creditor's | oss nust be proxinmately traceable to the
fraudul ent act, and supersedi ng i ndependent causes can sever any
causal nexus even if there was sonme renote connection between the
injury and the loss).® As Spicer and subsequent deci sions,

including Field v. Mans, 516 U. S. 59 (1995), make clear, it is

appropriate to look to the Restatenent (Second) of Torts (1976)
(cited hereinafter as "Restatenent”) in determ ning what
proxi mate cause entails. Proxinmate cause requires both causation

in fact (but-for causation) and |egal causation. See, e.qg., Shaw

' The majority decision in Archer did not disagree with
the dissent's recitation of the proxi mate causati on requirenent,
and instead found that the parties' settlenment agreenent
(regarding a debt that had arisen fromfraud) had not severed the
causal relationship between the |iquidated debt and the
underlying fraud. Archer, 538 U S. at 320.
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V. Santos (In re Santos), 304 B.R 639, 669-70 (Bankr. D.N.J.

2004) :

"If the msrepresentation has in fact induced the
recipient to enter into the transaction, there is
causation in fact of the |loss suffered in the
transaction.... [T]he plaintiff nust have relied upon
the m srepresentation in incurring the |loss."
RESTATEMENT 8§ 546 cnt. a and b. Causation in fact can
be established through evidence denonstrating that the
debtor's false statenents induced the creditor to enter
into an agreement with the debtor for his services and
that the m srepresentation was a substantial factor in
influencing the creditor's decision. [GemRavioli, Inc.
V. Creta (Inre Creta), 271 B.R 214, 219 (1st Grr.
B.A P. 2002)].

By contrast to factual causation,
"[mMisrepresentation is a |legal cause only of those
pecuni ary |l osses that are within the foreseeable risk
of harmthat it creates.... This neans that the matter
m srepresented nmust be considered in the light of its
tendency to cause those |osses and the likelihood that
they will follow " RESTATEMENT § 548A cnmt. a and b.
Legal causation can be established through evidence
showi ng that the creditor's |oss could reasonably have
been expected to result fromits reliance on the
debtor's m srepresentation. GemRavioli, 271 B.R at
221.

As stated in District of Colunbia v. Harris, 770 A.2d 82, 92

(D.C. 2001):

Proxi mate cause is "that cause, which in natural and
conti nued sequence, unbroken by any efficient

i nterveni ng cause, produces the injury and w thout

whi ch the result would not have occurred."” Lacy V.
District of Colunbia, 424 A 2d 317, 320 (D. C. 1980)
(internal quotation omtted). The "defendant need not
have foreseen the precise injury, nor should [he] have
had notice of the particular nethod in which a harm
woul d occur, if the possibility of harmwas clear to
the ordinary prudent eye." Spar v. Cbwoya, 369 A 2d
173, 177 (D.C.1977) (citing Kendall v. Gore, 98

U S. App. D.C. 378, 387, 236 F.2d 673, 682 (1956)).
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B

Davi s argues that the Melchers received renovations to their
property at a |l ower cost because they did not adhere to the
normal required procedures for obtaining a permt (which would
have required nore extensive conpliance with | ocal construction
regul ations). Davis argues that she suffered damages because of
the Melchers’ failure to adhere to the construction requirenents,
and thus that Davis’'s conplaint, taken as true, is sufficient to
establish that the Melchers received property by fal se pretenses,
fal se representations, or actual fraud. The court disagrees.

The negligence in actually constructing the renovations, and
failure to follow building code requirenments, not the building
permts, was the proxi mate cause of the damage. The buil ding
permts only granted perm ssion to proceed with construction, and
did not imunize Frolia fromthe requirements of conplying with
bui |l di ng code requirenents and from perform ng the work
conpetently.

Much of the damage of which Davis conplains occurred because
t he Mel chers undertook construction not authorized by their
buil ding permts (because Frolia s applications for those permts
failed to disclose the extent of the work). Because the permts
di d not authorize such work, the damage ensuing fromthe
performance of such work cannot be said to flow fromthe

obtaining of the permts.
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Al t hough one permt application falsely stated that the
exi sting structure had three stories, a later permt, which
accurately listed the existing structure as having only two
stories, authorized conpletion of three stories. Mreover, the
damage of which Davis conpl ains was not proximately caused by the
failure to disclose the existence of only two stories, but by
Frolia s negligent performance of construction work.

Finally, the applications all falsely represented Frolia as
licensed in the District to do construction work or hid his role
as contractor. The danage to Davis’ property, however, arose
fromthe Melchers’ continued enploynent of Frolia after issuance
of the permts (in ignorance that he was not |icensed), and from
Frolia s negligence in performng the work. Under Davis'
reasoning, any debtor's liability for negligently driving a car
woul d be excepted fromdischarge if the debtor's driving |icense
(assum ng that constitutes property) was obtained by fal se
representations (even though the negligence woul d have existed
regardl ess of whether the debtor was driving with or without a
i cense).

C.

This case is distinguishable fromcases in which a debtor
fraudulently induces a creditor to enter into a contract to
provi de the debtor professional services based on a fraudul ent

representation regarding the debtor's hol ding the necessary
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professional license to provide the services. |In those cases,

t he debtor obtained a contract by false representations that were
of inportance to the plaintiff's entering into the contract, and
his debt for damages arising fromprocuring that contract

rightfully are nondi schargeable. See In re Creta, 271 B.R 214,

220 (1st Cir. B.A P. 2002). See also Lee-Benner v. GCergely (In

re Gergely), 110 F.3d 1448, 1453 (9th Cr. 1997). Here, the

Mel chers obtained no contract or other property from Davis based
on Frolia s false statenents in the permt applications. The
Mel chers may have a fraud claimagainst Frolia for

m srepresenting to themthroughout the construction that he was a
licensed contractor, but that is because Frolia obtained
sonething fromthem a contract on which they nade paynents, and
thus any harmto themis a direct consequence of his obtaining
the contract by fraud (unless negligent performance was not a

f oreseeabl e consequence of his false representation that he was
licensed).! 1In contrast, the Melchers received nothing from
Davis via Frolia s fraud, and she cannot make a fraud cl aim

agai nst the Melchers based on Frolia s fal se statenents nade on

7 See Parker v. Grant (Inre Gant), 237 B.R 97, 119
(Bankr. E.D. Va. 1999); Kendrick v. Pleasants (In re Pleasants),
231 B.R 893, 898 (Bankr. E.D. Va. 1999); MCain v. Fuselier (In
re Fuselier), 211 B.R 540 (Bankr. WD. La. 1997); MDaniel v.
Border (In re MDaniel), 181 B.R 883 (Bankr. S.D. Tex. 1994);
Peterson v. Bozzano (In re Bozzano), 173 B.R 990 (Bankr.
MD.N C 1994); Bottari v. Baiata (In re Baiata), 12 B.R 813,
820 (Bankr. E.D.N. Y. 1981).
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the Melchers’ behalf: the harmto Davis proxi mately arose not
fromthe Melchers' obtaining building permts, but fromFrolia's
proceeding to violate District of Colunbia |law by working on the
renovations w thout being a licensed contractor (a fact of which
the Mel chers were ignorant), and his negligence in performng
t hat wor k.

D.

Davi s argues that she was within the class of persons who
shoul d be given protection fromthe Melchers’ fraudulent permt
applications, stating:

A plaintiff can bring an action if the conduct of the

def endant was wrongful, and if he was part of the class

of persons for whomit was reasonably foreseeabl e that

the wongful conduct would harm See Restatenent (2d)

of Torts 88 310, 552.

Davi s Menorandum at p. 20. She further argues that |ack of

privity is not a bar to recovery, citing Reneikis v. Boss &

Phel ps, Inc., 419 A 2d 986, 991 (D.C. 1980) (termite inspection

conpany |liable to hone buyer, even though false representation
was made to seller), and sim |l ar decisions.

However, the court does not base its decision on a |ack of
privity, but on the |ack of proximate causation because the
Mel chers ought not be held legally responsible for Frolia' s act
of continuing to act as an unlicensed contractor (w thout their
knowl edge) after procuring the building permts. That is an

i nterveni ng cause that excuses the Melchers from any

30



responsibility for the damage that Frolia caused. The buil ding
permts did not imunize Frolia fromthe obligation to act as a
contractor only if licensed to act as such. Davis' damage nmay
not have been renote in the sense of a requirement of privity,
but it was too renote in terns of what really caused the damage.
E
Finally, justifiable reliance is generally an elenent of a §

523(a)(2) (A claimbased on m srepresentation. See Field v.

Mans, 519 U.S. at 69-77. Davis has not alleged that she knew of
the representations of the Melchers in the building permt
applications. All she knew was that the Ml chers had obtai ned
buil ding permts. Instead of alleging reliance, she argues that
she was entitled to the protections that building permts are

designed to afford the public. In contrast to O'thopedic Bone

Screw Products Litigation, 159 F.3d at 817, where nenbers of the

public bought a defective nedical device in reliance on FDA
approval obtained by fraudul ent m srepresentations as to the
safety of the device, and could be viewed as relying on the

devi ce being safe based on the necessity of the manufacturer
subm tting accurate information regarding the product's safety,
Davi s cannot point to any reliance of that direct nature. Again,
the harmto her only renotely arose fromthe procuring of the
building permts. Stated another way, she could not justifiably

rely on the building permts as an ongoing representation to her,
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after issuance of the permts, that whoever was perform ng the
work was |icensed.

\Y

For the Melchers' debt to Davis to be nondi schargeabl e under

8§ 523(a)(6), Davis nust establish “willful and malicious injury
by the debtor[s]” to her property. Because Davis has not
established a willful injury by the Melchers to her property, the
8 523(a)(6) claimnust be dism ssed.

A

In Hamlton v. Nolan (In re Nolan), 220 B.R 727, 730

(Bankr. D.D.C. 1998), this court described a willful injury as a
““deliberate or intentional injury, not nerely a deliberate or

intentional act which leads to injury,’” quoting Kawaauhau v.

Ceiger, 523 U. S. 57 (1998).'® As the Suprene Court stated in
Ceiger, ““wllful’” in (a)(6) nodifies the word ‘injury,’

i ndi cating that nondi schargeability takes a deliberate or
intentional injury not nerely a deliberate or intentional act
that leads to injury.” 523 U S. at 63. In applying Geiger, nmany
courts find that the wilfulness prong is satisfied where the

injury is substantially certain to result fromthe debtor’s

8 The court described a nmalicious injury as one in
conscious disregard of one’s duties or w thout just cause or
excuse.'” guoting Weeler v. Laudania, 783 F.2d 610, 615 (6'"
Cr. 1986). Nolan, 220 B.R at 730.
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conduct . *°

Davis’s conpl aint does not allege that the Melchers intended
to injure Davis. Davis repeatedly alleges that the Mel chers were
“del i berately and know ngly fal se and fraudul ent and had specific
intent to deceive and defraud,” but those actions do not equal an
intent to injure. At nost, accepting the allegations of the
conplaint as true (and disregarding for the nonent the affidavits
of record to the contrary), the Melchers were deliberately
fraudulent in obtaining their construction permts (perhaps to
avoi d having to incur the cost and hassle of conplying with
statutorily mandated construction and excavati on net hods, and of
enploying a |licensed building contractor), but that does not nean
that they intended to injure Davis. Rather, it denonstrates an
intent to circunvent the systemto benefit thensel ves and the
renovation of their honme. However, nothing in the conpl aint
establishes that the Melchers intended to injure Davis or her
property. The Melchers' alleged conduct may have been reckl ess,
but Davis has not alleged any facts denonstrating that it should

have been obvious to the Melchers that injury to Davis woul d

19 See Carillo v. Su (In re Su), 290 F.3d 1140 (9th Grr
2002) (debtor nust have the subjective intent to cause injury or
must have the subjective belief that injury is “substantially
certain to result fromhis own conduct” to satisfy the wilfu
prong of § 523(a)(6)); Wllians v. Int’l Bhd. of Elec. Wrkers
(Inre Wllianms), 337 F.3d 504, 509 (5th G r. 2003) (a finding of
wi |l ful ness requires a subjective intent to cause harmor an
obj ective substantial certainty of harn).
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fol |l ow.
B
In any event, the Melchers have established that they were
not involved in submtting the applications for building permts,
did not performthe construction work, and had no know edge t hat
Frolia was unlicensed. Even if the conplaint's allegations could
be viewed as alleging an intentional infliction of injury by the
Mel chers, those all egati ons have been negated for purposes of
summary judgnent.
C.
In contrast to 8 523(a)(2)(A), an injury done by a debtor's
agent, and not by the debtor, but inputed to a debtor under
nonbankruptcy law, fails to satisfy 8 523(a)(6) because the

injury nust be “by the debtor.” 1n re Nolan, 220 B.R 727, 731-

32 (Bankr. D.D.C. 1998). Here, the Ml chers have established
that they did not prepare or know of the falsity of the
applications for building permts, did not performany of the
construction work, and did not know that Frolia was unlicensed.

Accordingly, even if it is assuned (for purposes of analysis
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only)? that Frolia's false applications for building permts,
hi s manner of perform ng work, or his being unlicensed
necessarily would have led to injury to Davis, thus nmaking the
resulting injury a willful injury by him the injury is not a
Wi llful injury by the Ml chers.
VI
A judgnent follows dismssing this adversary proceedi ng.

Dat ed: October 28, 2004.

S. Martin Teel, Jr.
Uni ted States Bankruptcy Judge

Copi es to:

Al'l counsel of record

20 Even Frolia's acting as an unlicensed contractor does
not rise to the level of a wllful infliction of injury as the
injury was not substantially certain to arise therefrom See In
re Romano, 59 Fed. Appx. 709, 2003 W. 731723 **6 n.6 (6th Cr
2003) (nmedi cal mal practice judgnment debt was di schargeabl e,
notw t hstandi ng that nurse allegedly commtted felony by
practicing without a license); Serrao v. Picanco (in re Picanco),
2003 W 22946440 (Bankr. D. Hawaii 2003) (building contractor
performed construction without being licensed); Inre Goff, 301
B.R 644 (Bankr. D.N.J. 2003) (driving with a suspended |icense).
. Inre Walker, 48 F.3d 1161 (11th Cr. 1995) (a debtor's
intentional failure to obtain mandatory liability insurance does
not create 8 523(a)(6) liability to the party injured in an
acci dent that woul d have been covered by insurance); In re d ass,
207 B.R 850 (Bankr. E.D. Mch. 1997); In re Fields, 203 B.R 401
(Bankr. M D. La. 1996). Although Britton v. Price (In re
Britton), 950 F.2d 602, 605 (9th Cir. 1991), could be read as
hol ding that m srepresentation of a cosnetic surgeon's being
licensed satisfied the willfulness requirenent, the Ninth Grcuit
has di savowed that reading. Gergley, 110 F. 3d at 1451. See also
MAlister v. Slosberg (In re Slosberg), 225 B.R 9, 18 n. 10
(Bankr. D. Me. 1998) (viewing Britton as overrul ed by Ceiger).
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